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PARTIES

The caption of this case in the Utah Court of Appeals shows the names of all
parties to the proceeding in the court below. For further reference herein, Appellant
Trace Minerals International shall be referred to as "Trace Minerals"; Appellee Action
Alarm, Inc., dba ACM U.L. Monitoring Station, shall be referred to as "Action
Alarm"; and Appellees Eagle Security Corp., Alert One and Grant Ashby shall be
referred to simply as "Eagle/Ashby".
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STATEMENT OF JURISDICTION

The Utah Court of Appeals has jurisdiction ol tins appeal pursuant to Utah Code
./ i in in §§78-2-2(3)(k), 78-2a 3(2)(j)

Flie Oi der g > ai >t « »< r mm marj ji ldgment w as

entered on November 4, 1998. Record ("R.") at 3/i-,o.

\DDellant's Notice of

Appeal was filed on December 2, 1998. R.580-82. ilie Utah Supreme Court
transferred this case to the Utah Court of Appeals on or about February 3, 1999.
R ^6
S fATEMENI OF I'TIE ISSUE PRESENTED FOR REVIEW

Summary judgment is proper only when there are no genuine issues of material
fact, and the moving party is entitled to judgment as a matter of law. Utah R. Ci\ P.
56(c) Because the court only resolves legal issues on appeal from a summary

them for correctness. Averett v. Grange, 909 P.2d 246 (Utah 1995). The following
issue is presented for review:
ISSUE I.

Whether the trial court correctly found that the undisputed facts

shoi > 'ed no joint enture relationship bet\\ e en \ctioi:i " i lai m and Eagle,/ Aslil::*)
DETERMINATIVE STATUTES

This appeal concerns no determinative constitutional provision, statute, ruk , -r
regulation.
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STATEMENT OF THE CASE

Nature of the Case and Course of Proceedings
This case arose as a consequence of a fire, which caused extensive physical
damage to Trace Minerals' commercial manufacturing facility on July 18, 1995. Trace
Minerals has alleged that the failure of its fire and burglar detection system to properly
detect and annunciate the existence of the fire caused its damages. Plaintiff's Amended
Complaint 1 18; R. at 144.
Based on the foregoing, Trace Minerals filed suit against the company and the
individual that designed and installed the alarm system - Eagle/Ashby - as well as
against Action Alarm, the company whose responsibility it was to monitor the alarm
and alert the authorities in the event that the alarm sent the appropriate signal. R.257.
Trace Minerals' Amended Complaint alleged the independent negligence of both
defendants, and also alleged that Action Alarm was vicariously liable for the negligence
of Eagle/Ashby under a theory of joint venture.
Disposition in Court Below
After discovery, Action Alarm moved for summary judgment on both claims,
arguing it was neither negligent nor liable for Eagle/Ashby as a joint venturer as a
matter of law. R. at 251-293. The district court granted Action Alarm's motion for
partial summary judgment on the issue of joint venture and concluded, "having
considered the evidence in the light most favorable to the plaintiff nevertheless [the
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court finds] that reasonable minds could not differ that there was no joint enterprise
between and among defendants and Action Alarm is not liable for the fault, if any, of
Eagle Securitj ' R at 572 I bllowing a stipulated dismissal of the i email ling claims,
I'Yace Minerals brought this appeal of the district c en n t" s gi ant of sum niary judgmei it.
A copy of the stipulated dismissal is attached hereto as Exhibit " A " . R. at 574-78.
Relief Sought o n Appeal
Action Alarm respectfully requests i ;:,, \ ourt to affirm summary judgment in its
favoi
STATEMENT OF FACTS

Background Facts
1

In early IMV.i 1 race Minerals determines u imc a firm to design and

recommend, ami ''UbM-qnriitU install and ui.tiir -*

•

-

\•

detection system to protect the Property and its contents from loss due to fire and
burglary. Amended Complaint f 7; R. at 139-40.
0

Eagle/Ashby advertised, stated, promised and represented to the public

genei all) and tc ' I i ace Minerals in pai ticulai that Eagle/Ashb> w as an experienced and
capable alarm company, with more than thirty years experience in the bi isiness, ai id
capable of custom designing a complete fire and burglar detection system with U.JL.
central station monitoring. Eagle/Ashby represented that they would provide integrity,
professional ser v ice, competiti v e pi .ices, and reliabi lit) , ai id stated that they were
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insured. Amended Complaint 1 8; R. at 140.
3.

Based upon Eagle/Ashby's representations, Trace Minerals hired

Eagle/Ashby to provide, design and install a fire and burglar detection system on the
Property. In early 1993 Eagle/Ashby surveyed the Property, and designed,
recommended and installed on the Property what Eagle/Ashby represented to be at least
a minimally adequate fire and burglar detection system with U.L. central station
monitoring. Amended Complaint 1 9; R. at 140.
4.

Eagle/Ashby could not themselves provide U.L. central station

monitoring as contemplated by the system installed at the Property. Eagle/Ashby
contracted with Action Alarm to provide the monitoring of Trace Minerals' alarm
system. Amended Complaint f 11; R, at 142.
5.

Prior to, and in addition to contracting with Action Alarm to provide

U.L, central station monitoring of various alarm systems, including Trace Minerals',
Eagle/Ashby contracted with other U.L. central station monitoring companies, such as
Texas Security and APS to provide monitoring for Eagle/Ashby's customers.
Deposition of Grant Ashby, p.55, 1. 10-17; R. at 274.
6.

Eagle/Ashby filled out a standard dealer application with Action Alarm in

approximately 1990, so that Eagle/Ashby could subscribe its customers to be monitored
by Action Alarm. Trace Minerals was one customer of Eagle/Ashby's that was
monitored by Action Alarm. Trace Minerals became a subscriber on August 3, 1993.
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Ashby Depo., p.40, 1.21-24; R. at 274; Deposition of Maria Malice, p.32, 1.8-9; R. at
281; p.38, 1.23 - p.39, 1.1; R. at 441-42.
7.

The fire and burglar detection system that Eagle/Ashby installed on the

Property was inadequate and failed to comply with standards of reasonable care and
workmanship, manufacturer's specifications for equipment installed, U.L. standards,
National Fire Protection Association ("NFPA") standards, and other standards in a
number of ways. Amended Complaint 1 10; R. at 140-42.
8.

During the nighttime hours on approximately July 18, 1995, a fire of

currently unknown origin began in the manufacturing area of the Property. Because of
the inadequacies and failures to comply with industry and other standards in the fire and
burglary detection system, the system purchased from Eagle/Ashby did not properly
detect the fire or annunciate the existence of the fire. Amended Complaint f 15; R. at
143-44.
9.

The fire on the property progressed undetected by the alarm system for

from forty-five to sixty minutes inside the manufacturing area of the Property until
visible flames were finally sighted by a security guard and others outside the building.
The fire was first reported to authorities by the security guard and not by the alarm
system installed on the Property and monitored by Action Alarm. Amended Complaint
1 16; R. at 144.
10.

The failures of the system described above to properly detect and
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annunciate the existence of the fire caused damages to plaintiff in the form of physical
damage to the Property. Amended Complaint f 18; R. at 144.
Facts Specific to the Issue of Joint Venture Regarding the Relationship Between
Action Alarm and Eagle/Ashbv
11.

The relationship between Action Alarm and Eagle/Ashby was governed

entirely by a contract, which clearly defined the rights and obligations of those parties.
Trace Minerals was not mentioned in this contract and was not a party to this contract.
This contract was entered into before Trace Minerals contracted with Eagle/Ashby for
the alarm system. The contract relevantly provides:
1.
The Installer is engaged in the business of equipping, furnishing and
installing alarm protective devices and intends to enter into agreements
with his customers (hereinafter called "The Subscribers") for the
Company to provide monitoring service for said installed devices . . .
2.

The Company agrees to provide monitoring and notification services and
Installer agrees to pay the Company pursuant to the current price list in
effect. . .

4.

Any fees paid by the Installer to the Company for services to a Subscriber
shall not be refundable.

5.

The Company and the Installer agree that the Company's sole and only
obligation under this Agreement and/or under any agreement between the
Subscriber and the Installer shall be to monitor signals received by means
of the protective system and to respond thereto. Installer subcontracts
monitoring service to the Company of their Subscribers. . . .

6.

It is understood that the Company owns none of the alarm protective
equipment in the Subscriber's location and has no responsibility for the
condition and / or functioning thereof and the maintenance, repair,
service, replacement or insurance of the alarm protective equipment are
not the obligation or the responsibility of the Company.
-6-

12.

It is understood and agreed by the parties hereto that the Company is not
an insurer and that insurance, if any, covering personal injury and
property loss or damage on the Subscriber's premises shall be obtained by
the Subscriber or the Installer, and that the Company is being paid to
monitor a system designed to reduce certain risks of loss and that the
amounts being charged by the Company are not sufficient to guarantee
that no loss will occur . . .

R. at 262-63; at 392-93. The contract in its entirety was attached as Exhibit "D" to
Action Alarm's Memorandum in Support of Summary Judgment, and is attached hereto
as Exhibit "B". R. at 292-93.
12.

Pursuant to the contract, Action Alarm charged Eagle/Ashby a fixed

dealer/wholesaler price of six dollars a month for each subscriber account monitored by
Action Alarm. Action Alarm billed Eagle/Ashby monthly on one invoice for the total
number of accounts Eagle/Ashby had with Action Alarm. R. at 254; Malice Depo.,
p.56,1.21 - p. 57,1.1; R. at 282; contract provisions 2, 4.
13.

Eagle/Ashby then marked up the amount charged to it by Action Alarm

for the monitoring and billed its customers directly for approximately twenty dollars a
month for the monitoring service. This is standard practice in the alarm business.
Ashby Depo., p.117, 1.1-9; R. at 278; Deposition of Karen Kohn, p.23, 1.19 - p.24,
1.1; R. at 287.
14.

Pursuant to the terms of the contract Eagle/Ashby was liable to Action

Alarm for the monthly monitoring charges on all accounts, whether or not
Eagle/Ashby's customers paid their fees to Eagle/Ashby. Accordingly, Action Alarm
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had no interest whatsoever in whether Trace Minerals paid Eagle/Ashby for its
account, and, contrary to Trace Minerals' mis-characterization, Action Alarm did not
provide the central station monitoring "in return for a portion of the monthly fee Eagle
charged TMI for the system". R. at 409. Contract provision 4. Brf of Appellant p.4.
15.

The relationship between Eagle/Ashby and Action Alarm was strictly a

subcontractor relationship, whereby Action Alarm agreed only to monitor those of
Eagle/Ashby's alarm customers that Eagle/Ashby chose to place with Action Alarm.
R. at 254.
16.

Action Alarm had no right or obligation to control the alarm design,

installation or maintenance business of Eagle/Ashby. Further, it had no means of
controlling Eagle/Ashby's business:
a.

Action Alarm did not design the system installed by Eagle/Ashby
on the Property. Eagle/Ashby never submitted the system's design
to Action Alarm. Ashby Depo., p.55,1.18 - p.56, 1.2; R. at 27475;KohnDepo.,p.5, 1.15-21; R. at 461.

b.

Action Alarm did not install the system on the Property, nor did
Action Alarm assist in the installation of the system. Ashby
Depo., p. 56,1.1247; R. at 275; KohnDepo., p.5; R. at 461.

c.

Action Alarm did not maintain the system installed by Eagle/Ashby
on the Property, other than to inform Eagle/Ashby, not Trace
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Minerals, when the system sent a signal to the central station that
the batteries were running low or that a zone was emitting an
unidentified signal. Ashby Depo. p.56, 1.8-p.57, 1.9; R. at 450-51;
Kohn Depo., p.5; R. at 461.
Action Alarm had no way to know whether or not the system
installed by Eagle/Ashby, or for that matter any other system for
which Action Alarm provides U.L. central station monitoring, is
defective or has a problem unless Action Alarm is notified by the
subscriber or by the dealer that the alarm system is defective.
Malice Depo., p.23,1.21 - p. 24,1.7; R. at 432-33; Kohn Depo.,
p.5; R. at 461.
Action Alarm has no capability to give the subscriber any
information regarding the technical facets of the subscriber's alarm
system. There are thousands of different systems in the stream of
commerce, and Action Alarm has no way of giving anyone
information about their system. Kohn Depo., p.32,1.9 -23; R. at
289.
Action Alarm has no duty as a U.L. listed central monitoring
station under U.L. standards to approve or disapprove the
installation of the alarm systems of its dealers. U.L. standards do
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not require Action Alarm to inspect dealers' alarm systems, nor
certify dealers' alarm systems, nor maintain dealers' alarm
systems. Malice Depo., p.67,1.18 - p. 68,1.8; R. at 445-46.
g.

The UL standards set forth in conjunction with the National Fire
Protection Association govern the requirements for different types
of alarm companies, and distinguish between a "full service"
central station company, which designs, installs, maintains and
monitors alarm systems, from a monitoring only central station
company, such as Action Alarm. As Action Alarm v/as strictly a
U.L. listed central station monitoring only company, it was
governed by a different set of standards than full service alarm
companies. Addressing the specific standards applicable to Action
Alarm, Mr. Frank Meiners, Action Alarm's expert witness, whose
credentials are attached as Exhibit "E" to the Reply Memo, in
Support of Summary Judgment, R. at 465-67, testified as follows:

[L]et me say that there is another document that I look at to see what the
listing, the Underwriters Laboratories listing is. Now, National Fire
Protection Association works in conjunction with Underwriters
Laboratories. The National Fire Protection Association writes the code
that should be applied by all of these authorities having jurisdiction with
regard to fire alarm systems. The Underwriters Laboratories writes all
the standards by which all of the equipment is manufactured, how it is
installed, what happens in the central station, and those kinds of things.
So there are two organizations that get together. Once in a while they
refer to each other in their standards, but not always.
-10-

Q:

Is that document also contained in your file?

A:

That document is here. Let me just find — it's referred to as the Fire
Equipment — Fire Protection Equipment List and I have excerpts showing
the ACM Central Station listed in — let me just be accurate here — from
the 1995 Fire Protection Equipment List, and this again is published by
Underwriters Laboratories. It lists the company and what they are
allowed to do.
In the definition of what they call protective signaling services central
station — this is an expanded copy, it's not the exact copy — they define a
monitoring company, which is what ACM is, as a central station that is
["]recognized only for signal monitoring, retransmission, record keeping
and reporting. A monitoring company is not eligible to issue
certificates for alarm systems as this type of company does not bear
responsibility for activities at the protected area involving equipment,
location, inspection, testing, maintenance and runner service."

See Meiners Depo. p.20,1.10 - p.21,1.22; R. at 482-83 (emphasis added). Action
Alarm has also attached hereto as Exhibit "C" copies of the relevant standards for both
a full service company and a monitoring only company, previously attached as Exhibit
"H" to Action Alarm's Reply Memo in Support of Summary Judgment. R. at 490-92.
17.

When Eagle/Ashby initially added Trace Minerals onto its account with

Action Alarm, installation test signals were run through Trace Minerals' alarm system
to Action Alarm, as this is the standard operating procedure for new subscribers. This
testing ensures only that the alarm system is adequately working and is capable of
transmitting proper signals to Action Alarm's central monitoring station. At this time
Trace Minerals' alarm successfully tested. Ashby Depo., p.66,1.21 - p.67,1.9; R. at
452-53.
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18.

The post-installation testing is done for the installer's and/or dealer's

benefit only - it is not mandatory and, contrary to Trace Minerals' constant mischaracterization, it does not imply that Action Alarm "accepts" an alarm system, nor
does it imply that Action Alarm had the "right to control" Eagle/Ashby, as is evidenced
by the following testimony:
A [by Ms. Kohn]: Once they test their signals, we can verify that they're [the
signals] identified on his paperwork, and it lessons the risk
of having a signal come through later that we don't know
what it is.
Q:

So is it only for identifying signals, or is it testing to make sure that the
system operates at all?

A:

Of course to make sure that the signal has come through as well.

Q:

Would you monitor a system that didn't test out properly?

A:

Until the system is tested, it normally would not be on line. If a dealer
wanted to put a system on line that all the zones were not testing for
whatever reason, he would have to give us something in writing stating
that he is taking the responsibility and he wants to put the system on line.
Again, it's his company, and if that's what they choose to do, as long as
we have it in writing, we will adhere.

See Deposition of Karen Kohn, p. 36; R. at 463. Additionally, Ms. Malice relevantly
testified on this issue as follows:
Q:

Is that [installation testing] done on every new account?

A:

For the most part.

Q:

So, do you require information on every possible signal?
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A:

What we want them [the dealer] to do when they're testing, is to send us
anything that we might receive so that we know that we won't get any
unidentified. When they send us their paperwork, we check what we
received against what they told us. And if there's any extra on either
side, we send them notification so we're sure, when we get a signal, we
know what it is.

Q:

Okay. And you require that prior to activation or not?

A:

The testing?

Q:

Right.

A:

It is preferred, but it is not necessary.

Q:

Okay.

A:

If they don't, we just send them the notification that they did not test it.
If they don't ever test it, that's their, that's their choice.

Q:

Okay. That's the dealer's choice?

A:

Yes.

Q:

Even though it's a policy that you have testing done you just let them test
or not?

A:

Well, I can't run their business for them. It's their business.

See Deposition of Maria Malice, p.22, 1.5 - p.23, 1.5; R. at 431-32.
19.

Outside of necessary communications in responding to an alarm, Action

Alarm has no communication with the subscriber, like Trace Minerals. Deposition of
Maria Malice at pp.24-25, R. at 433-34.
20.

Action Alarm, to date, monitors approximately 30,000 subscribers all

over the country for many dealers. Action Alarm contracts only with dealers. Kohn
-13-

Depo.,p.9,1.13-20; R. at 290.
21.

Appellant, Trace Minerals', ninth STATEMENT OF FACT should be stricken

and disregarded by this Court for two reasons: First, it relates solely to the issue of
Action Alarm's duty to Trace Minerals and the negligence claim that was before the
district court and is not before this Court on appeal; second, Action Alarm moved the
district court to strike the basis of the STATEMENT OF FACT, namely, the affidavit of
Jeffrey Zwirn under Utah R. Evid. 704. Because summary judgment was granted on
the issue of joint venture, the district court did not address Action Alarm's motion to
strike the affidavit of Jeffrey Zwirn. For these reasons, this affidavit and consequently
Trace Minerals' ninth STATEMENT OF FACT should be stricken and disregarded by this
Court in consideration of the joint venture issue on appeal. R. at 414-15; See also
Action Alarm's Motion to Strike Zwirn's Affidavit, R. at 560-66.
SUMMARY OF THE ARGUMENT

Trace Minerals' characterization of the relationship between Action Alarm and
Eagle/Ashby as a "joint venture" is simply that - a characterization not support by the
evidence. And while the legal issue of joint venture, like issues of agency and
partnership, is generally a question of fact, in circumstances, such as this, where the
evidence clearly points to the lack of a joint venture relationship, summary judgment is
the appropriate means of disposing of the claims. See, e.g., Foster v. Steed. 432 P.2d
60 (Utah 1967) (granting summary judgment to Texaco on issue of ostensible agency /
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liability for the negligence of local gas station operation under Texaco name).
It is true that Trace Minerals bought and continued to pay Eagle/Ashby for a
fully monitored alarm system. But while it is true that the alarm system had to be
monitored by someone (either Action Alarm or another U.L. central station monitoring
company), it is not true, and does not necessarily follow, as Trace Minerals argues,
that Action Alarm and Eagle/Ashby had the sort of symbiotic relationship necessary for
a joint venture that generates the liability of one for the negligence of the other.
Trace Minerals' construction of a joint venture relationship in this instance is
akin to finding a joint venture relationship between the Green Giant vegetable company
and Albertson's grocery store. Albertson's would have no business without the
vegetable maker and Green Giant would not sell vegetables without Albertson's. But
should Green Giant be liable for a slip and fall injury involving a can of beans in
Albertson's store? Should the monitoring company be liable for the negligent design
and installation of an alarm system it never designed, installed, maintained or even
saw?
As a matter of law, the undisputed facts of this case do not give rise to a joint
venture relationship between Action Alarm and Eagle/Ashby, such that Action Alarm is
liable to Trace Minerals for Eagle/Ashby's sole negligence. Accordingly, summary
judgment in favor of Action Alarm should be affirmed.
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ARGUMENT
I.

SUMMARY JUDGMENT SHOULD B E AFFIRMED BECAUSE THE
UNDISPUTED FACTS SHOW THERE WAS NOT A JOINT
VENTURE RELATIONSHIP BETWEEN ACTION ALARM AND
EAGLE/ASHBY.

A.

The Relationship Between Action Alarm and Eagle/Ashby Does
Not Meet ANY of the Requirements for a Legal Finding of
Joint Venture.

The relationship between Action Alarm and Eagle/Ashby is not that of a joint
venture because it lacks several of the required elements for a joint venture
relationship. Under Utah law, certain elements are essential to a joint venture
relationship:
the parties must combine their property, money, effects, skill, labor
and knowledge. As a general rule, there must be a community of
interest in the performance of a common purpose, a joint proprietary
interest in the subject matter, a mutual right to control, a right to share
in the profits, and unless there is an agreement to the contrary, a duty to
share in any losses which may be sustained.
Rogers v. M.O. Bitner Co., 738 P.2d 1029, 1032 (Utah 1987) (citing Basset v. Baker,
530 P.2d 1, 2 (Utah 1974) (emphasis added). In addition to the foregoing, the Basset
v. Baker court noted that a joint venture agreement is "ordinarily, but not necessarily
limited to a single transaction." IcL
In Basset the parties had an agreement that Basset would purchase cattle, that
Baker would tend the cattle, that Basset would sell the cattle, and that the two would
split the profits. When there were losses instead of profits, Basset sued Baker for an
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accounting and share of the losses. Based on the parties' agreement, the trial court held
the relationship was a joint venture. The Basset court reversed, finding that no joint
venture existed between the cow tender and the owner because there was no explicit or
even implicit agreement between the parties to share financial losses. The court stated
that, "while the agreement to share losses need not necessarily be stated in specific
terms, the agreement must be such as to permit the court to infer that the parties intend
to share losses as well as profits." IcL
Like the relationship between the parties in Basset, the relationship between
Action Alarm and Eagle/Ashby is devoid of an agreement to share losses and does not
even constitute an agreement to share profits. Eagle/Ashby has merely subcontracted
the monitoring of some of (not all) its customers' alarms to Action Alarm. Under this
contract, Action Alarm charges Eagle/Ashby, like the other hundreds of dealers with
whom it contracts, a mere six dollars a month per account for the monitoring. Under
the contract, Eagle/Ashby is liable for that amount each month, whether or not its
customer ever pays Eagle / Ashby for the monthly fee. Action Alarm profits solely
from the volume of its monitoring business with dealers. It never contracts directly
with subscribers and plays no role whatsoever in determining the amount a dealer
charges to its customers. It has no interest in those funds received. It has no share of
the dealer's "profits."
Moreover, like the Basset parties, Action Alarm had no agreement to share
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financial losses with Eagle/Ashby. If Eagle/Ashby's alarm design, installation and
maintenance business were to go bankrupt, Action Alarm would have no financial or
legal responsibility to step in and pay Eagle/Ashby's bills or to share in his business
losses. If Eagle/Ashby fails to pay Action Alarm's monthly bills for the monitoring of
its customers' alarms, under the terms of the contract, Action Alarm can discontinue
the monitoring of the alarms. Action Alarm has no responsibility to "eat" the payment
for its services and continue monitoring the accounts. Under Utah law, that kind of
financial responsibility is necessary to a finding of joint venture. If the relationship
between Basset and Baker was not sufficient, clearly the relationship between Action
Alarm and Eagle/Ashby cannot permit a finding of joint venture, as that same required
element, an agreement to share losses as well as profits, is only one of the necessary
elements lacking in the relationship between Action Alarm and Eagle/Ashby.
As will be fully discussed below, in addition to the lack of an agreement to share
profits and losses, the undisputed facts evidence that the relationship between Action
Alarm and Eagle/Ashby lacked the combination of property, money, effects, labor,
skill and knowledge toward a common purpose. In addition, the facts show that the
parties lacked a joint proprietary interest in the subject matter and a mutual right to
control the enterprise. Given that Trace Minerals cannot meet one, let alone all of the
requirements for a joint venture, this Court should affirm summary judgment in favor
of Action Alarm.
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B.

The Undisputed Facts Cannot Validly Be Misconstrued to Meet
the Elements Necessary for Liability Under Joint Venture.

Trace Minerals attempts to define the relationship between Action Alarm and
Eagle/Ashby as a joint venture by simply mis-characterizing the undisputed facts.
However, the facts can speak for themselves, and, without the conclusions generated by
Trace Minerals, do not support the existence of a joint venture relationship between
Action Alarm and Eagle/Ashby, such that Action Alarm should be liable for
Eagle/Ashby's sole negligence.
First, Trace Minerals argues that "there is an express agreement between ACM
and Eagle to provide a fully monitored alarm system at TMI's premises." Appellant's
Brf. at p. 13. There is no dispute that an express agreement existed between Action
Alarm and Eagle/Ashby. That contract is set forth in part in Action Alarm's
STATEMENT OF FACTS

at paragraph 11, and is attached hereto as Exhibit "B".

Trace

Minerals' characterization of the contract above is problematic, however. At the most
basic level, the contract cannot be an express agreement to provide a fully monitored
system at Trace Minerals' property because it was entered into prior to Eagle/Ashby*s
dealings with Trace Minerals. Trace Minerals is not specified in the contract and did
not even exist as a customer of Eagle/Ashby's at the time. There is no way the
monitoring of Trace Minerals' alarm system, which did not exist at the time, could
have been considered by the parties entering the contract, and this contract surely could
not constitute "an express agreement to provide a fully monitored alarm system at
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TMFs premises." The language of the contract speaks for itself, clearly delineating the
rights and obligations of the parties in a subcontractor relationship.
Next, Trace Minerals argues that "ACM and Eagle shared a common purpose to
provide TMI with the fully monitored alarm system which TMI bought and was paying
for." Appellant's Brf. at 13. Trace Minerals emphasizes, "ACM would not have a
system to monitor without Eagle and Eagle could not provide the monitoring without
ACM." IcL While Trace Minerals' "but for" argument may sound logically true, it is
not sufficient to support Action Alarm's liability for the sole negligence of Eagle/Ashby
as a joint venturer.
First, it is not true that Action Alarm would not have systems to monitor without
Eagle/Ashby. In fact, Action Alarm has over 30,000 accounts that it monitors with
hundreds of dealers throughout the country. To say that Action Alarm cannot monitor
a system without Eagle/Ashby is simply wrong. Second, while it is true that
Eagle/Ashby himself could not monitor the alarm system, it was not necessary for
Action Alarm to monitor the system, as there are several other U.L. central station
monitoring companies besides Action Alarm that could also monitor the system for
Eagle/Ashby. In fact, at the time Eagle/Ashby set up the system at Trace Minerals'
property, Eagle/Ashby was using two other monitoring companies besides Action
Alarm, Texas Security and APS. Trace Minerals' alleged "common purpose" in the
monitoring of the alarm is identical to the common purpose of Green Giant selling its
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green beans at Albertson's: the two companies rely on each other's services in
promoting their own. But this is not sufficient to hold one liable for the other's
negligence. There must be a closer nexus between the companies, a relationship that
meets all the required elements of joint venture.
Next, Trace Minerals argues that "ACM and Eagle shared a common pecuniary
interest in the monthly monitoring of the alarm system by sharing the monthly
monitoring fee between them." Appellant's Brf. at 13. The undisputed fee
arrangements between Action Alarm and Eagle/Ashby on the one hand and between
Eagle/Ashby and Trace Minerals on the other hand are fully set forth above in
paragraphs 12 to 14 of the STATEMENT OF FACTS. Trace Minerals is clearly mischaracterizing the nature of these arrangements in representing that there is any shared
pecuniary interest between Action Alarm and Eagle/Ashby. The contract between these
parties unequivocally sets forth that Eagle/Ashby will pay Action Alarm a set amount,
six dollars, for each customer monitored each month. Action Alarm billed
Eagle/Ashby for the total number of accounts monitored. Eagle/Ashby was responsible
for payment of this amount whether or not Eagle/Ashby collected any funds from its
customer. In turn, Eagle/Ashby was free to contract with and charge its customers any
amount they agreed upon for the maintenance and monitoring of the alarm systems.
Action Alarm's profits were based on its accounts with the dealers, and the dealers'
profits were based on their accounts with the alarm customers. Action Alarm had no
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interest in any profits of any dealer. Going back to the Albertson's analogy, to say
there was a common pecuniary interest in the monthly monitoring fee is like saying
Green Giant and Albertson's had a common pecuniary interest in the ultimate sale of
green beans to John Doe. Green Giant's interest is in its sales to food stores like
Albertson's. Albertson's' interest is in its sales to John Doe. On some level, the two
companies are both interested in selling green beans, but the commonality ends there.
It is not sufficient to establish a joint venture, and Action Alarm should not be liable for
the negligence of Eagle/Ashby on this basis.
Finally, Trace Minerals broadly argues that "ACM controlled the monthly
monitoring pursuant to its own contract with Eagle and by testing and approving the
system and retaining the right not to monitor the system if its testing and approvals
were not met." Appellant's Brf. at p. 13. As was set forth in Action Alarm's Reply
Memorandum in Support of Summary Judgment, the "right to control" test is narrower
than Trace Minerals would have this Court accept and is similar to the test for an
agency relationship. As Action Alarm is in the business of monitoring alarms, it is not
sufficient for Trace Minerals to allege merely that Action Alarm "controlled" the
monitoring. There must be a more specific control of Eagle/Ashby and Eagle/Ashby's
business to make Action Alarm liable for Eagle/Ashby's negligence:
In general the determinative question has been posed as one of "control",
the view being that if the defendant controls, or has the right to control,
the manner in which the operations are to be carried out, the defendant is
liable as a master, while, if the control extends only to the result to be
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achieved, the actor is regarded as an independent contractor, and the
defendant is [not] liable . . .
Foster v. Steed, 432 P.2d 60, 62 (Utah 1967). See also. Glover v. Boy Scouts of
America, 923 P.2d 1383 (Utah 1996).
There is no evidence that Action Alarm had any control over Eagle/Ashby in
several key respects. Action Alarm did not control the operation of Eagle/Ashby's
alarm business - not in relation to his methods of installation, design or maintenance of
alarm systems; not in relation to the accounting and daily schedule or hours or in the
hiring of employees; and certainly not in relation to Eagle/Ashby's alarm customers.
The undisputed facts show that Action Alarm did not design the alarm system at Trace
Minerals; Action Alarm did not install the system at Trace Minerals; Action Alarm did
not maintain the system at Trace Minerals; and Action Alarm had no way to access or
provide technical information about the alarm system at Trace Minerals. In addition,
Trace Minerals' reliance on the "testing" of alarm systems prior to the activation of
monitoring to show control and "approval" is misplaced. Both Maria Malice and
Karen Kohn testified, as fully set forth above in paragraph 18 of the STATEMENT OF
FACTS,

that Action Alarm would put a system "on line" without proper testing if that

was what the dealer wanted. The post-installation testing was for the dealer's benefit,
to ensure the system was working and capable of transmitting signals. Action Alarm
cannot "approve" an alarm system for a dealer. Both Action Alarm's lack of
knowledge about the system and its position as a U.L. listed central station monitoring
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only company, as opposed to a full service company, make Action Alarm incapable of
rendering any sort of "approval" for a system it never sees. Action Alarm, simply put,
had no control over Eagle/Ashby's business, such that it should be legally liable for
Eagle/Ashby's negligence. 1
From the foregoing it is clear that the undisputed facts only support Trace
Minerals' position when they are taken out of context and misapplied to the law of joint
venture. As Trace Minerals cannot meet the required elements to show the possibility
of a joint venture relationship between Action Alarm and Eagle/Ashby, summary
judgment should be affirmed.
II.

THERE IS NO CASE LAW SUPPORTING THE IMPOSITION OF
LIABILITY ON ACTION ALARM FOR EAGLE/ASHBY'S SOLE
NEGLIGENCE.

A.

Hunter v. BPS Guard Services, Inc. is factually distinct.

Trace Minerals incorrectly represents that Hunter v. BPS Guard Services, Inc.,
654 N.E.2d 405 (Ohio App. 1995), supports the imposition of joint venture liability on
Action Alarm for the sole negligence of Eagle/Ashby. While the Hunter court did, in
fact, reverse summary judgment to an alarm monitoring company on the issue of joint
1

In addition to the foregoing, Trace Minerals argues, as it did in its
Memorandum in Opposition to Summary Judgment, that Section 876 of the Restatement
(Second) of Torts somehow imposes liability on Action Alarm for the negligence of
Eagle/Ashby. As was pointed out in Action Alarm's Reply Memorandum, however,
Section 876 relates to the liability of "Contributing Tortfeasors," not the liability of
joint venturers. Its position in this appeal is confusing as the section is not cited by
either the Rogers case or the Basset case; and the section is not applicable in this
situation because the negligence of Action Alarm is not on appeal before this Court.
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venture, the relationship between the dealer and the monitoring company in that case
was not defined by a contract, as in this case, and the undisputed facts of that case
appeared to meet several of the requirements for a joint venture that are absent in this
case.
The Hunter court, like Utah courts, defined a "joint business adventure" as:
an association of persons with intent, by way of contract, express or
implied, to engage in and carry out a single business adventure for joint
profit, for which purpose they combine their efforts, property, money,
skill and knowledge, without creating a partnership, and agree that there
shall be a community of interest among them as to the purpose of the
undertaking, and that each coadventurer shall stand in relation of
principal, as well as agent, as to each of the other coadventurers, with
an equal right of control of the means employed to carry out the
common purpose of the adventure. . . . whether the parties have
created a joint venture, or some other relationship, depends upon
their actual intention.
Hunter, 654 N.E.2d at 418 (emphasis added).
The evidence in Hunter, unlike here, suggested the possibility of a joint venture
relationship such that "reasonable minds could reach different conclusions as to
whether Guardian and Certified were engaged in a joint venture," negating summary
judgment. kL at 419. First, there was evidence of two contractual connections among
the three parties, the subscriber, the dealer and the monitoring service: all three parties
signed the Alarm Monitoring Service Agreement; and both the Monitoring Agreement
and the Alarm System Lease Agreement specifically referred to all three parties by
name. In addition, the monitoring company itself, not the dealer, billed the subscriber
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directly $14.00/ month for both the monitoring services and for the alarm leasing
services; and it was undisputed that "part of the bill would include a commission for
Sephel [the dealer] . . . . This commission was forwarded to Sephel by Guardian [the
monitoring company]. In addition, Guardian kept a set of books that showed all of
Certified's [dealer] customers and the amounts they paid." IcL Due to the fee
arrangement and the contractual connection between the dealer and the monitoring
service in the relationship with the subscribers, the Hunter court found a question of
fact existed as to whether the parties were engaged in a joint venture. None of the
factors defeating summary judgment in Hunter are present in this case.
The relationship between Action Alarm and Eagle/Ashby is clearly defined by a
contract as that of an independent subcontractor. This contract was entered into prior
to Trace Minerals' becoming a client of Eagle/Ashby and has nothing whatsoever to do
with the alarm system designed, installed and maintained by Eagle/Ashby at Trace
Minerals' property. In addition, the fee arrangement between Action Alarm and
Eagle/Ashby, as defined by the contract, is wholly separate and unrelated to any fee
arrangement between Eagle/Ashby and Trace Minerals. Action Alarm never billed
Trace Minerals and had no interest whatsoever in Trace Minerals' payments to
Eagle/Ashby. Action Alarm makes a profit off of the volume business of dealers. It
makes no profit whatsoever off of the dealers' accounts with subscribers. In addition,
as was fully demonstrated in Point I of this brief, the relationship between Action
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Alarm and Eagle/Ashby meets none of the other requirements for a finding of joint
venture liability. Accordingly, summary judgment in favor of Action Alarm should be
affirmed.
B.

Other Courts Have Noted that Alarm Monitoring Companies
Are Distinct From Alarm Dealers.

Where the alarm monitoring company, like Action Alarm, is a separate and
distinct entity from the alarm installation and maintenance company, like Eagle/Ashby,
other courts have recognized the distinction between the companies in the lawsuit. In
American Motorists Ins. Co. v. A-1 Security Systems, 663 N.Y.S.2d 269 (N.Y. App.
Div. 1997), the plaintiff suffered a fire loss when burglars broke into his home and
ultimately started a fire. The plaintiff had contracted with A-1 Security Systems for the
installation, service and central monitoring of his alarm system. A-1 in turn
"subcontracted" the central monitoring services to Counterforce Central Alarm
Services Corp. IcL at 270. Plaintiff sued both companies, and in its complaint alleged
gross negligence on the part of the monitoring service "as a result of the failure to
properly monitor the alarm which was activated several hours prior to the fire" by the
burglars. Id, A-1 moved for summary judgment on the basis that it was not liable for
the gross negligence of the monitoring company. The trial court denied summary
judgment, and A-1 appealed. The AA court reversed the trial court's decision and
granted summary judgment to the "general contractor" because the contract signed by
plaintiff acknowledged that the central monitoring service was "not related to or part of

A-l and there is nothing in the record to establish that A-l had any supervisory control
over Counterforce's monitoring operation." Id.
Moreover, in Donegal Mut. Ins Co. v. Tri-Plex Security Alarm Systems, Inc.,
622 A.2d 1086 (Del. Super. Ct. 1992), plaintiff sued both the alarm installer, Tri-Plex,
and the central monitoring station, Affiliated, for losses sustained by the alleged delay
in notification of the authorities after the break out of a fire. Plaintiff had contracted
with Tri-Plex to install an alarm system in its premises. "On [plaintiffs] behalf, TriPlex contracted with Affiliated to provide central system services and, if an alarm was
sounded, to notify the appropriate entities: the police, the fire department and the
insureds." kL at 1087.
Affiliated, the central monitoring station, moved for summary judgment on the
basis of a limitation of liability clause in its contract with Tri-Plex, which clause limited
its liability to $250.00 essentially in any situation.2 The court, looking at the explicit
language in the clause which limited Affiliated's liability for its own negligence,
granted summary judgment limiting Affiliated's liability to plaintiff, if any were found,
to $250.00.
While the foregoing cases are not directly on point, they do support Action
Alarm's position that it was not involved in a joint venture with Eagle/Ashby relating to
plaintiffs alarm system. As in the cases above, Eagle/Ashby merely contracted with
2

The text of the clause contains identical provisions as are found in the
contract between Action Alarm and Eagle/Ashby/Eagle. See Exhibit "B"; R.at 292-93.

Action Alarm simply to monitor some of its customers' alarm systems, one of them
being Trace Minerals. The business entities remained separate and distinct. While
there are alarm companies that fulfill both the installation and the monitoring roles,
certified as "full service" central station companies, Action Alarm is not one of them.
Action Alarm is a U.L. listed central station monitoring only company; therefore, like
the monitoring company in A-l, it can only be responsible for its own gross negligence
in monitoring, not for the negligence of the alarm designer and installer.
In the relationship between Action Alarm and Eagle/Ashby, there was no
pooling of resources; there were no shared profits; there was no right to control; there
was no joint venture. Accordingly, this Court should affirm summary judgment to
Action Alarm.
CONCLUSION

Under Utah law liability for joint venturers is the same as partnership liability:
one joint venturer's wrong is the other's liability. Here, Trace Minerals is asking this
Court to find that Action Alarm can be liable for Eagle/Ashby's sole negligence in
designing and installing an arguably defective alarm system. The undisputed facts
show that Action Alarm played no role in designing the system or installing the system
and received no profit from the system's design, installation or maintenance. Action
Alarm merely had a nonexclusive contract with Eagle/Ashby only to provide U.L.
central station monitoring of some of its customers' alarm systems - nothing more.
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There is no shared control, no shared profits, no shared losses, no joint venture. To
hold Action Alarm accountable for the physical defects of one of the 30,000 alarm
systems it monitors is to open Action Alarm up to similar liability in 30,000 other
systems. And to deem Action Alarm a joint venturer with Eagle/Ashby is to deem
Action Alarm a joint venturer with hundreds of other dealers like him. As a matter of
law the district court found that the undisputed facts of this case did not give rise to a
joint enterprise between Action Alarm and Eagle/Ashby, and that Action Alarm is not
vicariously liable for the sole negligence of Eagle/Ashby. This Court should affirm the
trial court's ruling and uphold summary judgment, dismissing the claims against Action
Alarm.
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